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[I. Introduction]

[1. Three constitutional values involved: public access, privacy & data protection, freedom of speech]

In our country, as well as in many others in the World, the issue of privacy & public access to court records touches three relevant values, being the three of them protected by the Spanish Constitution of 1978 [arts. 18, 20, 24, 120] and the Charter of Fundamental Rights of the European Union (of which Spain is a member State since 1986) [arts. 7, 8, 11, 47]. Those values are well known:
a) Firstly, the value of public access to court records & proceedings, which embraces the right of litigants to a public trial and also the right of citizens to know, as members of society, what courts of justice do.

b) Secondly, the right to privacy (which in Spain we normally call “right to private life”, “derecho a la intimidad”) and, very closely related to it, the right to protection of personal data, which is a fundamental right of the individuals (but not of legal persons) participating in legal proceedings.

c) And, eventually, sort of gravitating between the two prior values, freedom of speech steps in, especially since it includes the “right to receive and impart information and ideas without interference by public authority”.

[2. Development of those three values within legislation & and case-law; legal uncertainty; solutions, sometimes contradictory; the example of personal data of individuals within judgments]

In our opinion, the Spanish legislation and case-law have not yet reached a clear and coherent balance amongst those three values. It should be acknowledged that legal and  court criteria on the matter do not provide a due degree of certainty about when public access should be displaced by privacy; and, on the contrary,  when privacy must be excluded for the sake of public access and freedom of speech.

Therefore, that lack of clear and consistent criteria to harmonize public access, privacy and freedom of speech within judicial proceedings, has left some room to legal uncertainty, which has sometimes led to contradictory solutions.
An example of what I am saying is what is currently happening with personal data of individuals appearing in the officially published judgments. In Spain, judgments of the superior courts (Constitutional Court, Supreme Court, Superior Regional Courts and Courts of Province) are included in official databases open to public in the Internet [(www.tribunalconstitucional.es; www.poderjudicial.es]. Taking care of the biggest official database (the one containing all judgments, except for the ones given by the Constitutional Court) is an institution called “Centre for Judicial Documentation” (CENDOJ) —which is part of the Spanish Council of the Judiciary.

Before being included in the database, judgments are subject by the CENDOJ to a so called “dissociation procedure” —sometimes known as “anonymization procedure”—, which consists of erasing from the text the real personal data of the individuals (especially, names and surnames) and substituting it with fictitious data. Doing so, it is argued, the public will have access to the judgment, at the same time the right to protection of personal data is preserved, reaching an adequate balance between public access and privacy. I must make clear that, unlike what happens in the US, we have always cited judgments by its number and date, rather than by the names of the litigants; and that is why the removal of real names from the judgments (which started about ten years ago) has not been traumatic in our legal system.
However, surprisingly, the judgments of the Constitutional Court are published in their complete integrity, with litigants’ real names and other personal data, without using any procedure of dissociation or anonymization. This is so, because the Constitutional Court itself —which happens to be the Highest Court in the country— has expressly said it in a Judgment of 2006. Amongst the grounds that the Court takes into account to conclude its judgments should be published in their integrity is the following: the rule of public access intends to achieve different aims —especially, transparency of the administration of justice towards society—; and those aims could be jeopardized if the identities of the protagonists of the case remain unknown. And the Constitutional Court goes on and gives an example: public access to the real identities of those who have been judges and parties to a trial contributes to society’s control over the due impartiality of the courts, because, as it is well known, the judge should not be a party or a relative of the parties.

The contradiction between the two solutions seems quite clear and shows how our law has not yet decided what value (either data protection or public access) must prevail: on the one hand, from a logical point of view, the right to personal data protection should have the same effect in all Spanish Courts: if that right means personal data should be removed from the judgments, it should always mean that, no matter what court has given the judgment; and on the other hand, the reasons to support public access to the Constitutional Court’s judgments as a whole —and then, to forget about the right to personal data protection— appear to be valid for all court decisions.
Eventually, things may get a bit funnier when freedom of speech comes into play. According to the case-law and the decisions of the Spanish Data Protection Agency, freedom of speech enjoys a “preferential position” against other constitutional rights (including the right to privacy and to protection of personal data), as long as the facts that are being communicated are, firstly, “truthful” and, secondly, “of public relevance” (or “of social relevance”, or “newsworthy”). Hence, every time a judgment —which is always a “truthful” fact— appears to be “of public relevance”, journalists are allowed to publish it as a whole —with all its details, including personal data of individuals—, no matter if it comes from the Constitutional Court or from any other court (and, in fact, many newspapers include in their web pages links to the complete and full text of all sorts of judicial decisions). Here, as you may see, the law is pretty much clear: the combination of public access and freedom of speech overrides personal data protection. But, we can still end up in a sort of paradox: the very same judgment —as long as it enjoys public relevance— will be published in an ‘anonymized’ form by the CENDOJ and in its integrity by the media.
[II. Summary of the current law]
Despite the legal uncertainty and the contradictions that I have just pointed out, we will try to give you a general view of the current law governing privacy and public access within the Spanish Judicial system.
[1. The general rule: public access]

In our country, the Constitution and the laws of procedure state that the general rule is public access to court proceedings and records. That means any non-litigant is entitled to access hearings and trials, as well as the whole content of judicial files and records (which include judgments, decisions, rulings, transcripts, recordings, documents, evidence or anything appearing in the record/file), no matter if the proceedings have finished or not. 

[a) Public access to trials and hearings]
Regarding public access to trials and hearings, as long as there is room left in the court house, anybody can go in and directly hear and watch all that is happening before the court. As in the US, in these cases, no restrictions or limitations to the public nature of proceedings apply.

Obviously, journalists are also entitled to join the attendees to the trial at the courthouse. But, if they are willing to take photographs or to film the trial they would need the express permission of the presiding judge. It is the President of the court the one who holds the responsibility to keep order in the house and to conduct the debates in a fluent and proper manner. Consequently, since cameras may interfere with the adequate development of the trial, it is the President of the court who must authorize those press activities [apart from that, in Spain there is no specific legal provision governing the filming of trials; in other European countries those provisions do exist; that is the case of France, where legislation allows the filming of trials of “historical interest”, as long cameras stick to “fixed points” and filming does not harm “the proper development of debates nor the free exercise of the rights to defence”].
I am aware of the great American experience in the field of trial filming. In Spain, we do not enjoy such a degree of experience (and we professors sometimes wish we had a Court TV of our own for our students), but we just had a very recent and positive case: the complete broadcasting of the criminal trial instituted against those responsible for the terrorists attacks of March 11th 2004 in Madrid (attacks that, in the name of Al-Queda, ended up with almost 200 citizens killed and thousands of people injured). The trial, which lasted several months, was broadcasted on TV completely and, still today, all its sessions may be watched through the World Wide Web [http://www.datadiar.tv/juicio11m/index.htm].
[b) Public access to written materials and other instruments (judgments, decisions, rulings, transcripts, recordings, documents, evidence or anything appearing in the record/file)]
More complicated —and less clear and consistent— is the Spanish law on public access to written materials and other instruments, such as judgments, decisions, rulings, transcripts, CDs or DVDs containing recordings of the hearings, documents, evidence or, eventually, anything appearing in the record/file. Legislation also states that these materials are “public”, but their public nature is subject to certain limitations, mainly imposed by rules of personal data protection. In summary, the current law is the following:

1. Judgments of the superior courts, which are officially published in the Internet, are of course public. Yet, as I said before, personal data of individuals (including their names and surnames) is removed and substituted by fictitious data. The only exceptions are, as I also said, the judgments of the Constitutional Court, which are published as a whole, with real data and without cuts or substitutions.
2. If someone [I now put aside journalists] wants to have access to a judicial material which has not been officially published (ie, judgments not subject to publication or any other material appearing in a court record or file), the law requires the interested person to show up before the court that keeps the record, in order to submit a written and formal application. In that application, the purposes of the searched information must be revealed by the applicant and the court would only grant access if it finds that there is a “legitimate interest”.
In general, according to the Spanish Supreme Court [Judgement of the Third Chamber of 3 March 1995], that “legitimate interest” will exist if the applicant shows, at least prima facie, (a) that he/she has a connection with the proceedings or the materials to which his/her access request refers; and (b) that the purposes of the applicant are both lawful and in relation to the needs of applying the law to a particular case.
If access is granted, the materials may be exhibited or copied for the interested person. But, again, by virtue of rules on personal data protection, the law [art. 4.2 of the Regulation of Accessory Aspects of Proceedings] requires that access —either by exhibition or by copy— do not damage the right to personal & familiar privacy, as well as the right to honour and the right to own image. This provision means that, before allowing the exhibition or giving the copy, the court granting access must accomplish a “previous processing of personal data”, ie, a removal of personal data, including the names and surnames of individual litigants. This rule is not difficult to put into practice when the granted access refers to a written document, because, in a similar way to what is done with judgments subject to official publication, it is possible to erase the personal data of individuals appearing in the document. However, the “previous processing of personal data” requirement makes it very hard to give access to audio-visual materials (such as CDs or DVDs containing recordings of the hearings), since it is extremely rare that a court has the technical means to remove names, surnames, faces and other personal data of the individuals appearing in the A-V materials.
Apart from that, it must also be taken into account that, in Spain, the parts of a court record which are not officially published —and, therefore, the materials which will only be make public if a “legitimate interest” is shown and a “previous processing of personal data” is possible— are still under what in the US was known as “practical obscurity” (ie, are legally public in nature, but private in practice). This is due to the terrible lack of “computerization” of the Spanish Judiciary. Unlike what has happened to many other public services in Spain —where everything is done electronically—, the administration of justice still deals with piles of paper in carrying out judicial proceedings and keeps dark and dusty archives. Court records have not been digitalized —and, of course, no access to them can be obtained through the Web—, so that they still mostly belong to courts and litigants; and, only very rarely, also to those who succeed in showing a “legitimate interest” for public access —although with the data protection limitations I mentioned before.
3. Finally, journalists enjoy a peculiar privilege in obtaining public access to court records and proceedings. And so, if a journalist applies for access to a certain judicial materials, arguing he/she is going to impart some information through the media, it will has to be understood that he/she holds a “legitimate interest” if the materials to which the application refers is “of public relevance” (or “of social relevance”, or “newsworthy”). And, what is more important, if the public relevance of the materials depends upon the personal data that they contained
 (normally, due to the public knowledge of the affected individuals), the “previous processing of personal data” requirement will not apply and, therefore, he/she would be granted full access, being entitled to obtain an entire copy of the requested materials (without removal of personal data). As I said before, all this is justified by the case-law and by the decisions of the Spanish Data Protection Agency by virtue of the “preferential position” that freedom of speech holds against other constitutional rights (including the right to privacy and to protection of personal data).
[2. The exception: closed proceedings, by law or by ruling of the court]

If public access is the general rule, the exception is the closed nature of judicial proceedings and records —what we call “secret” or “reserved” character of the proceedings and records. When certain proceedings are deemed “closed” —or “secret” or “reserved”—, nobody will have no access to them, but the court and the litigants. That is why any application based on public access grounds will be denied, even if a “legitimate interest” is shown or if the applicant happens to be a journalist wanting to elaborate a piece of information.
The declaration of the closeness could be made either by a specific provision of the law or by an express ruling of the court.

An example of judicial proceedings made secret by law is art. 301 of the Spanish Code of Criminal Procedure, under which all judicial proceedings held within the preliminary investigation of a crime —before the proper trial— should remain closed to the general public. In this case, the law considers that, during the investigation of the circumstances surrounding the crime, all proceedings shall be kept in secret towards non-litigants, in order to make the investigation succeed and, to a minor extent, in order to preserve the suspect’s honour and reputation —who is presumed innocent until a final judgment given after a due process says otherwise. This legal rule —the one stating the secrecy of the judicial proceedings held within a criminal investigation— is, however, frequently trespassed in practice, since the media usually supplies detailed information about criminal investigations which have a especial social impact; and those trespasses are generally tolerated on the basis of protecting freedom of speech. Indeed, it has been argued that art. 301 —which dates back to 1882— should be revised on the light of the present constitutional values.
On the other hand, the declaration of closeness that courts can make must be included in an express and motivated ruling, based on the need to protect other rights and liberties, as well as on any of the reasons indicated in articles 6 of the European Convention of Human Rights or article 14 of the International Covenant on Civil and Political Rights, ie:

· reasons of morals, public order or national security in a democratic society;
· when the interest of the private lives of the parties so requires, especially in cases where children or juveniles are involved, as well as in family law suits;

· or in special circumstances where publicity would prejudice the interests of justice.
[See arts. 232.2  y 266.1 of the Organic Act of the Judiciary; arts. 138, 140.3 y 754 of the Code of Civil Procedure; art. 680 of the Code of Criminal Procedure; and art. 35.2 of the Organic Act of Criminal Liability of Minors]
[III. Future perspectives]

This is the current Spanish law governing the balance amongst privacy, public access and freedom of speech. That law, as you may have seen, embraces some contradictions: some judgments are ‘anonymized’, some are not; public access to trials and hearings has no limitations (unless it has been declared secret or reserved), but it is not easy at all to obtain copies of the DVDs where those trials and hearings are recorded; journalists may be granted complete access to proceedings and records in order to publish them as a whole through the media, whereas non-journalists receive copies of judicial materials only after personal data has been removed.
Looking at the future, legislators should perhaps contemplate a revision of the applicable rules in order to address the issue with much more clarity and coherence. But, I must warn you: at present, priorities in the enhancement of the administration of justice focus on increasing the number of courts and personnel, as well as on implementing an efficient “computerization” of the whole Spanish Judiciary —which is probably the main challenge for the early future. Maybe, once these goals have been achieved, we will get see the political impulse and preoccupation to revise the rules on the topic we are discussing here today.
[IV. Documents & related links]

International Treaties
International Covenant on Civil and Political Rights
http://www2.ohchr.org/spanish/law/ccpr.htm
http://www2.ohchr.org/english/law/ccpr.htm
European Convention of Human Rights
http://www.echr.coe.int/NR/rdonlyres/1101E77A-C8E1-493F-809D-800CBD20E595/0/SpanishEspagnol.pdf
http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/EnglishAnglais.pdf
European Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/consejo_europa/convenios/common/pdfs/B.28-cp--CONVENIO-N-1o--108-DEL-CONSEJO-DE-EUROPA.pdf
http://conventions.coe.int/Treaty/en/Treaties/Html/108.htm
Legislation of the European Union
Charter of Fundamental Rights of the European Union
http://www.europarl.europa.eu/charter/pdf/text_es.pdf
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
Directive 95/46/EC, of 24 October 1995, on the protection of individuals with regard to the processing of personal data and on the free movement of such data:

https://www.agpd.es/portalweb/canaldocumentacion/legislacion/union_europea/directivas/common/pdfs/B.4-cp--Directiva-95-46-CE.pdf
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/union_europea/directivas/common/pdfs_ingles/directiva_95-46_ingles_pdf.pdf
Spanish legislation
Spanish Constitution
http://www.tribunalconstitucional.es/constitucion/pdf/ConstitucionCASTELLANO.pdf
http://www.tribunalconstitucional.es/constitucion/pdf/ConstitucionINGLES.pdf
Organic Act of the Judiciary
http://noticias.juridicas.com/base_datos/Admin/lo6-1985.html
Code of Civil Procedure
http://noticias.juridicas.com/base_datos/Privado/l1-2000.html
Code of Labour Procedure
http://noticias.juridicas.com/base_datos/Laboral/rdleg2-1995.html
Code of Criminal Procedure
http://noticias.juridicas.com/base_datos/Penal/lecr.html
Organic Act of Criminal Liability of Minors
http://noticias.juridicas.com/base_datos/Penal/lo5-2000.html
Regulation of Accessory Aspects of Proceedings
http://noticias.juridicas.com/base_datos/Admin/a150905-cgpj.html
Organic Act of Personal Data Protection
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/estatal/common/pdfs/Ley-15_99.pdf
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/estatal/common/pdfs_ingles/Ley_Orgnica_15-99_ingles.pdf
Regulation of Personal Data Protection
http://www.boe.es/boe/dias/2008/01/19/pdfs/A04103-04136.pdf
https://www.agpd.es/portalweb/english_resources/regulations/common/pdfs/reglamentolopd_en.pdf
Act of Personal Data Protection in Madrid

https://www.agpd.es/portalweb/canaldocumentacion/legislacion/autonomica/common/pdfs/A.19-cp--Ley-8-2001.pdf
Act of Personal Data Protection in Catalonia
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/autonomica/common/pdfs/A.20-cp--Ley-5-2002.pdf
Act of Personal Data Protection in the Basque Country
https://www.agpd.es/portalweb/canaldocumentacion/legislacion/autonomica/common/pdfs/Ley2_04Vascadepdedatos.pdf
Criminal Code
http://noticias.juridicas.com/base_datos/Penal/lo10-1995.html
Spanish case-law
Judgment of the Constitutional Court 292/2000, of 30 November
http://www.tribunalconstitucional.es/jurisprudencia/Stc2000/STC2000-292.html
Judgment of the Constitutional Court 114/2006, of 5 April
http://www.tribunalconstitucional.es/jurisprudencia/Stc2006/STC2006-114.html
Judgment of the Supreme Court (Third Chamber) 3164/2008, of 26 June
http://www.poderjudicial.es/jurisprudencia/pdf/28079130062008100199.pdf?formato=pdf&K2DocKey=E:\SENTENCIAS\20080710\28079130062008100199.xml@sent_TS&query=%28%3CYESNO%3E%286818%2F2003%3CIN%3Enumero_recurso%29%29
Judgment of the Supreme Court (Third Chamber) 8722/2006, of 18 September
http://www.poderjudicial.es/jurisprudencia/pdf/28079130072006100978.pdf?formato=pdf&K2DocKey=E:\SENTENCIAS\20070222\28079130072006100978.xml@sent_TS&query=%28%3CYESNO%3E%28274%2F2002%3CIN%3Enumero_recurso%29%29
Judgment of the Supreme Court (Third Chamber) 1227/1995, of 3 March
http://www.poderjudicial.es/jurisprudencia/pdf/28079130001995101799.pdf?formato=pdf&K2DocKey=E:\SENTENCIAS\20031106\28079130001995101799.xml@sent_TS&query=%28%3CYESNO%3E%281218%2F1991%3CIN%3Enumero_recurso%29%29
Instructions of the General Public Prosecutor
Instruction 3/2005, of 7 April, on relationships between the prosecution and the media
http://www.fiscal.es/fiscal/public/!ut/p/c1/04_SB8K8xLLM9MSSzPy8xBz9CP0os3hHP6PQMB9TQwODsEAXA6MA88AAC29nAwN_E6B8JG55AwMCusNB9uHXD5I3wAEcDfT9PPJzU_Uj9aPMEab4G4UZAE0J8wgI9DY2NLAw1o_MSU1PTK7UL8iNMMgyCVUEANOI690!/dl2/d1/L0lJSklna2tra0EhIS9JTmpBQU15QUJFUkNKS28hL1lGTkExTkk1MC04MXdBISEvN19BTjJVVkw1MTBPMlYwMDJQVkhQUUszMTA4My9zYS5zcGZfQWN0aW9uTGlzdGVuZXI!/?PC_7_AN2UVL510O2V002PVHPQK31083_spf_strutsAction=!2factionManager.do!3fCS_Param%3dcid%253D1108371631913%2526pagename%253DPortalFiscal%25252FPage%25252FwpsPortalFiscal_2005PFTpl_xml%2526docid%253D1112949101584%2526c%253DPaginaPF
Decisions and reports of the Spanish Data Protection Agency
https://212.170.242.196/portalweb/resoluciones/procedimientos_sancionadores/ps_2004/common/pdfs/PS-00035-2004_Resolucion-de-fecha-06-09-2004_Art-ii-culo-4.7-y-6.1-LOPD_Recurrida.pdf
https://212.170.242.196/portalweb/resoluciones/archivo_actuaciones/archivo_actuaciones_2006/common/pdfs/E-01124-2005_Resolucion-de-fecha-05-04-2006_Art-ii-culo-10-LOPD.pdf
https://212.170.242.196/portalweb/resoluciones/admon_publicas/ap_2008/common/pdfs/AAPP-00064-2007_Resolucion-de-fecha-24-04-2008_Art-ii-culo-10-LOPD.pdf
https://212.170.242.196/portalweb/canaldocumentacion/informes_juridicos/cesion_datos/common/pdfs/2000-0000_Difusi-oo-n-de-datos-de-sentencias-condenatorias-por-negligencia-m-ee-dica.pdf
https://212.170.242.196/portalweb/canaldocumentacion/informes_juridicos/cesion_datos/common/pdfs/2006-0451_Publicaci-oo-n-de-datos-de-car-aa-cter-personal-en-Sentencias-del-Tribunal-Constitucional..pdf
Links
Constitutional Court
http://www.tribunalconstitucional.es/
Ordinary Courts
http://www.poderjudicial.es/
European Data Protection Supervisor
http://www.edps.europa.eu/EDPSWEB/edps/lang/es/pid/1
http://www.edps.europa.eu/EDPSWEB/edps/site/mySite/lang/en/pid/1;jsessionid=302ABA93AD413CE53A50C3A74257EBAD
European Union’s Working Group on Data Protection

http://ec.europa.eu/justice_home/fsj/privacy/workinggroup/index_en.htm
Spanish Data Protection Agency
https://www.agpd.es/
https://www.agpd.es/portalweb/english_resources/index-iden-idphp.php
� As you may see, we are referring to the so called “external publicity” of proceedings, ie, to the access of non-litigants. Hence, we put aside the “internal publicity” of proceedings, ie, the access of those who are actual litigants in a pending trial.


This latter —the “internal publicity”— is complete for the parties, as a general rule. Litigants have the right to know all and each of the pieces of information of the proceedings to which they are parties, including personal data. Then, it may be said that, as a general rule, the right to privacy has no effect whatsoever against the parties, since “internal publicity” always prevails. However, it is important to note that this primacy of internal publicity over privacy is not based on the grounds justifying public access (basically, transparency of the administration of justice), but on the fundamental right to defence, which provides litigants the right to know all materials which may be relevant to the final judgment.


Yet, there are exceptions to the rule which make “internal publicity” stronger than privacy: for example, by court ruling, parties may be banned to access proceedings temporarily if those proceedings take place within the preliminary investigation of a crime [art. 302 of the Spanish Code of Criminal Procedure]; or it is a common practice of the Spanish courts dealing with family matters not to record the hearings and trials, so that parties will not have access to the whole content of the hearing/trial in which they participated (they would just have access to the written transcript). 


�  Ie, should the public relevance of the materials vanish if personal data is removed.
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